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EQUALITY BEFORE THE LAW. 



There are certain aphorisms which are supposed to express 
the principles that lay at the foundation of our government and 
the administration of our laws. Such phrases as "all men are 
born free and equal," "all men are equal before the law," "the. 
law is no respecter of persons," are presumed to express absolute 
and indisputable truths and are accepted as such by the average 
prosperous citizen, whose means and social position raise him 
above the dread of penury or injustice, without much thought and 
without any serious investigation of the facts. Phrases that we 
were taught at school, that we have heard constantly repeated 
since our early childhood and which appeal to our national pride, 
we are prone to regard as embodying truths of peculiar sanctity 
which it is little short of treason to question. There is no thought 
narcotic, no suppresser of the reasoning faculties, that excels an 
aphorism that has received universal acceptance as expressing a 
legal truth. Theoretically, of course, it is true that all men are 
equal before the law and that the law is no respecter of persons. 
It is equally true that the great majority of our judges endeavor 
to put aside all bias and to administer the law without fear or 
favor. But to say that a poor man without financial support has 
the same opportunity to have his case effectually presented as has 
a wealthy man or a large corporation is certainly not true. The 
expense of litigation, the inability to employ able counsel, delay 
incident to overcrowded dockets and the right of appeal upon 
purely technical questions in no way involving the merits of the 
case, place the poor man at a very great disadvantage, which 
amounts in many cases to precluding him from having a hear- 
ing in court. The only remedies, or partial remedies, for this 
condition of things are the appointment of additional judges and, 
if necessary, the readjustment of the courts, so that cases may 
be promptly tried and promptly heard on appeal; confining the 



482 8 VIRGINIA WW REGISTER, N. S. [ Nov., 

right of appeal to questions involving the substantive merits of 
the controversy; and such a reform of the laws of procedure 
and evidence as will preclude their being used by skillful counsel 
to pervert rather than advance the cause of justice. Unification 
of the laws of the state, as far as that is possible, and the dis- 
cussion and investigation that this would involve, would be a long 
step in the direction of bringing about these reforms. But while 
the inequality of opportunity in our civil courts is great, it is 
much greater in the administration of our criminal laws. No one 
can doubt that the ability of counsel in a criminal case, his knowl- 
edge of whom to accept and whom to reject in making up the 
jury, his skill in the examination and cross-examination of wit- 
nesses and his capacity for making a forceful presentation of his 
case and a moving appeal to the jury, play a great part in deter- 
mining the verdict. A man who has the means, or who has rela- 
tions or friends to furnish the means, to employ such counsel, 
certainly has an infinitely better chance of having his defense ably 
presented and justice done him than a poor man ignorant of his 
rights and without the money necessary to employ a lawyer. It 
is a common occurrence in a criminal court, and a pathetic one, 
to see some poor wretch, when brought up for trial, announce 
that he has no lawyer to defend him, and then to see the judge 
appoint as his counsel some neophyte just out of a law school, 
with only a theoretical knowledge of law and no experience in 
the trial of cases. What chance has such a defender against a 
skilled prosecuting attorney, who perhaps has tried a hundred 
such cases and is thoroughly familiar with the means and 
maneuvers by which a conviction may be obtained. 

The man with means sufficient to employ able counsel is not 
only assured of having his defense properly presented, but is 
protected against any attempt to secure a confession from him by 
illegal methods, for the police officers are careful to refrain from 
using such methods when they know that their acts will be subject 
to investigation by a competent lawyer. 

In the adoption of our federal and state constitutions great care 
was exercised to secure to persons accused of crime a fair and 
impartial trial and to insure them just and humane treatment by 
the officers charged with the administration of the criminal laws. 
They have been secured the right of trial by jury after an indict- 
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ment by a grand jury ; the right to be informed of the nature and 
cause of the accusation and to be confronted by accusers and wit- 
nesses, and the right to assistance of counsel. Their guilt must be 
proved beyond a reasonable doubt, and after conviction they are 
secured against cruel and unusual punishments. We are inclined 
to contemplate with complacent pride these and other safeguards 
that are thrown around the accused in a criminal trial as evi- 
dences of our great humanity and the high development of our 
civilization. In reading of the trials of an earlier age nothing im- 
presses us with more horror than the extortion of confessions by 
torture, and our average citizen would be immeasurably shocked 
at the thought of physical violence being resorted to, to compel 
one accused of crime to confess his guilt. Yet it is a quite notorious 
fact that what is known as the "third degree" is not uncommonly 
used by police offices in our larger cities. This consists in ex- 
amining the witness secretly without allowing him the aid of 
counsel; questioning him in a brutal and domineering manner, 
with thinly veiled threats, for many hours at a time until he is 
physically and mentally exhausted. In addition to this he is 
subjected to cunningly prepared mental shocks calculated to cause 
him great uneasiness or terror. Is not this mental torture acting 
upon a mind already harrassed by an accusation of crime as potent 
to extort a false confession as actual physical torture? In spirit 
it certainly violates all the constitutional safeguards made for the 
protection of persons accused of crime. What avails it that one 
subjected to such torture is first perfunctorily informed that any 
confession he makes will be used against him. Almost as per- 
nicious as these forced confessions, and quite as violative of the 
spirit of our criminal laws, is the attitude of some of our prose- 
cuting attorneys. It is the duty of the prosecuting attorney, as 
far as in him lies, to see that justice is done by due process of law 
in court, and his activities in the trial of a particular case should 
be confined to the court and not exercised by an appeal through 
the press to popular prejudices. In the presentation of his case 
and the examination of witnesses his guiding principle should be 
to seek the truth and nothing else. Certainly it should not be to 
convict at all hazards whether the accused be guilty or innocent. 
Unfortunately the office of prosecuting attorney is sought by many 
ambitious young lawyers as a stepping stone to higher preferment 
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either in their profession or in the field of politics. It is an office 
that is peculiarly within the public eye and the degree of notice 
that its incumbent attracts is measured by the sensationalism of 
his methods. This, together with the erroneous, but quite preva- 
lent, conception that the worth of a prosecuting attorney is to be 
measured by the number of convictions he obtains, forms a very 
strong temptation to let ambition prevail over public duty. This 
attitude on the part of prosecuting attorneys is, of course, excep- 
tional. In the great majority of cases they are conscientious in 
the performance of their duties as they see them. But a lawyer 
is so accustomed to regarding a case solely from the viewpoint of 
his client's interest, is so often required to make the worse appear 
the better cause, that this unconsciously becomes an attitude of 
mind and, without being aware of it, he is apt to exaggerate the 
strength of his own case and minimize that of his opponent. If 
he becomes a prosecuting attorney he carries this mental attitude 
into his new duties and it is almost impossible for him, in the 
prosecution of one accused of crime, to consider the evidence 
with entire impartiality, and in the heat of controversy, aroused 
by the trial of the case, he is too often led to overstep legal bounds, 
especially in his argument before the jury. That this is so is 
shown by the very large number of cases in which reversals have 
been obtained and new trials granted because of the improper 
conduct or argument of the prosecuting attorney; and there can 
be no doubt that there are many more cases of this character 
which never reached the appellate courts because the defendants 
were unable to take an appeal. It is not the purpose of this article 
to make a sentimental appeal in behalf of criminals. On the 
contrary, it is the opinion of the writer that the criminal laws and 
their administration are, in many jurisdictions, too lax; that the 
terms of imprisonment imposed upon habitual offenders are fre- 
quently an insufficient punishment; and that persons convicted a 
second time of certain felonies, especially burglary and robbery, 
should not be allowed freedom on bail. But two wrongs do not 
make a right; and the fact that our criminal laws are, in some 
respects, too lax, does not sanction the withholding from a poor 
man the same opportunity to have his defense properly presented 
and his legal rights protected as is possessed by one whose means 
enable him to employ a competent lawyer. There would seem to 
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be but one effective remedy for this defect in the administration 
of our laws ; the creation of a public office the incumbent of which 
shall be charged with the duty of defending persons accused of 
crime whose means are insufficient to enable them to employ 
counsel and of protecting their rights at all stages of the proceed- 
ings against them. This would enable the accused to have the 
benefit of the services of a lawyer experienced in the trial of 
criminal cases. It should also have the effect of relieving the 
courts of the trial of many cases. Too many cases now go to trial 
when, under the evidence, a verdict of guilty will be the inevitable 
result. In such cases the defending officer, having no personal 
interest to serve, could, by advising the accused to plead guilty, 
secure for him such leniency as the court may consider is war- 
ranted by such plea and at the same time serve the interests of 
the state by reducing the number of cases to be tried. 

Walter Carrington. 

Charlottesville, Va. 



